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DTT PRIMARY TRANSMISSION AND RETRANSMISSION 

 
COPYRIGHT CHALLENGES   

By Terese Foged, Partner, Lassen Ricard Law Firm 1  

DTT is an abbreviat ion of Digital Terrest r ial TV. In Norway, the DTT t ransmission network is known as 

"bakkenet tet ", in Sweden as "marknet tet " and in Denmark simply as "DTT- sendenet tet " (the DTT net -

work).   

The main topic of this art icle is DTT, but I shal l also examine other plat forms, as the copyr ight issues are 

the same in relat ion to dist r ibut ion on all plat forms, such as satel l i te, to mobile phones, and cable, in-

cluding IPTV and web TV.   

Pr imary t ransmission is also cal led pr imary broadcast or simply broadcast and means the dist r ibut ion of 

radio and TV programmes that is made by the broadcaster i tself . Ret ransmission, which is new t ransmis-

sion/ new publ ic performance by another organisat ion than the broadcaster, is also called rebroadcast-

ing, and the neut ral term dist r ibut ion covers both pr imary t ransmission and ret ransmission.   

1. UBO

 

Lassen Ricard act as at torneys and secretar iat for the organisat ions UBOD (Union of Broadcast ing Or-

ganisat ions in Denmark), UBON (Norway), UBOS (Sweden), UBOI (Iceland) and UBOF (Finland), joint ly 

cal led UBO. New UBO organisat ions may join; at the moment ef forts are being made to establish a UBOE 

(Estonia).   

As indicated by the name, UBO is a union of broadcasters. Among the members are: DR, TV 2| Denmark, 

SVT, TV4 (Sweden), NRK, TV2 (Norway), YLE, MTV OY, RUV, SVF, KNR, ARD, ZDF, VG Media (the channels 

RTL, Sat .1, Pro7 and others), France Télévision, RAI, TVE, and broadcasters f rom Poland, Turkey, Russia, 

Bosnia and Arab count r ies etc. More than one hundred broadcasters, with more than 180 TV channels, 

are today members of UBO, and their radio channels are also included.   

The public service broadcasters are the core of the UBO cooperat ion, and they were the founders more 

than 25 years ago.2 Al l the UBO broadcasters have one thing in common, viz. that their target is their 

                                                    

 

1 My mot ivat ion for wr i t ing this ar t icle is that in my capacit y as at torney with Lassen Ricard I deal every day with al l the quest ions 

related to the dist r ibut ion of TV channels and TV content in every possib le way, including in part icular the new plat forms, media and 

issues involving digi tal d ist r ibut ion. 

2 In 1985 a compulsory l icence scheme for ret ransmission was int roduced in s. 22a of the Danish Copyr ight Act , which came into 

force on 1 July 1985, and this gave r ise to the format ion of UBOD. In the 1995 Copyr ight Act the wording of s. 22a was moved to s. 

35. As a result of the Sat / Cab Direct ive, the compulsory l icence scheme was changed in the 1996b Copyr ight Act with ef fect f rom 1 

January 1998 into the agreement - based scheme known today. 
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own home count ry, and so they have not cleared the dist r ibut ion r ights to their radio and TV channels 

abroad, or in Denmark, Norway, Sweden, Iceland and Finland, respect ively. The opposite is the case of 

the so- cal led internat ional TV channels (in Denmark called the KODA channels3), where the broadcaster 

has acquired the dist r ibut ion r ights abroad, perhaps even wor ldwide.   

In UBO we cooperate in mat ters concerning ret ransmission, compensat ion for pr ivate copying and "anci l-

lary on demand", which wil l be descr ibed in detai l below.  

2. The UBO cooperat ion areas

 

2.1. Ret ransmission

 

Retransmission of member channels is UBO's main area of interest .  

Ret ransmission is covered by the broadcaster 's ex clusive r ight . Thus the broadcaster has a signal r ight , 

see s. 69 of the Danish Copyright Act , and consequent ial copyr ights f rom employees and others, and 

accordingly the broadcaster must give it s consent to any ret ransmission. Moreover, al l other r ights hold-

ers involved in radio and TV programmes have copyr ights in case of ret ransmission, and they must also 

give their consent .   

There are very many, and many dif ferent , r ights involved in radio and TV programmes, and as a result i t 

is not pract ical ly possible to clear ret ransmission r ights on an exclusive- r ights basis, i .e. by obtaining 

the consent of each individual r ights holder. For cable ret ransmission, the Sat / Cab Direct ive4 lays down 

mandatory col lect ive administ rat ion of al l these other copyr ights, i .e. al l copyrights apart f rom the r ights 

held by the broadcaster, and in the Nordic count r ies the same arrangement is also found in the ex tended 

col lect ive l icence provisions in the ret ransmission area.  

Ex tended col lect ive l icence means that i f a collect ing society has entered into an agreement with a user 

(e.g. a cable network or an operator), then the agreement covers not only the r ights of the col lect ing 

society's own members, but also r ights of a sim ilar nature held by non- members. Thus the user is able 

to ex ploit these r ights on the same terms. In this way an ex tended col lect ive l icence ensures that al l nec-

essary copyr ights are cleared. The ex tended col lect ive l icence scheme is a br i l l iant tool for the clearing 

of r ights, as the user only has to enter into an agreement with one single organisat ion for each type of 

r ight . The scheme is also valuable for the r ights holders, as ex tended col lect ive l icence guarantees that 

agreements are in fact concluded in relat ion to a given ex ploitat ion, and that payment is actually made 

to the r ights holders.   

                                                    

 

3 The term "KODA channels" refers to the Danish organisat ion KODA. The broadcasters have cleared al l ret ransmission r ights for 

these channels apart f rom musical r ights, which are represented by KODA. 

4 Counci l Direct ive 93/ 83/ EEC of 27 September 1993 on the coordinat ion of certain rules concerning copyr ight and r ights related to 

copyr ight appl icable to satel l i t e broadcast ing of radio and TV programmes and cable ret ransmission. 
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All t ypes of copyright to radio and TV programmes are represented by the var ious Nordic col lect ing so-

ciet ies. In Denmark UBOD cooperates with the col lect ing societ ies Copydan Cable TV and KODA, who 

have been approved by the Minist ry of Culture to enter into ret ransmission agreements with ex tended 

col lect ive l icence ef fect under s. 35 of the Copyr ight Act , and this means that UBOD, Copydan Cable TV 

and KODA together can of fer a ret ransmission operator a joint agreement with al l necessary copyr ights. 

In Norway UBON has a similar cooperat ion with Norwaco under s. 34 of the Norwegian åndsverkslov; in 

Sweden UBOS cooperates with Copyswede, IFPI and FRF5 under s. 42 f of the Swedish upphovsrät tslagen; 

in Iceland UBOI cooperates with IHM under s. 23 a of the Icelandic copyr ight act ; and in Finland UBOF 

cooperates with Kopiosto under s. 25 h of the Finnish copyr ight act . The ex tended collect ive l icence pro-

visions in the ret ransmission area are very sim ilar in al l the Nordic count r ies.   

In other words: The UBO radio and TV channels are of fered to the user with al l ret ransmission copyr ights 

in one single package, as al l r ights have been cleared in one agreement , and the terms, including pay-

ment for the exploitat ion, are the same for al l UBO channels. For many years the ex tended col lect ive 

l icence scheme for ret ransmission and the cooperat ion between UBOD, Copydan Cable TV and KODA 

have const i tuted a highly ef f icient arrangement, also according to the Danish Minist ry of Culture.6  

Ret ransmission may take place on al l plat forms: by cable, including IPTV and web- TV, and wirelessly by 

mobile TV, satel l i te and DTT.   

To i l lust rate the development in the mult i- media wor ld, Copydan Cable TV has been consider ing for a 

long t ime to change it s name, as the word "Cable" is no longer in keeping with the t imes. The name was 

or iginally chosen because the ret ransmission scheme init ial ly started with cable, whereas wireless re-

t ransmission is a much more recent phenomenon. This can also be seen in the Sat / Cab Direct ive and the 

Commission report on i ts appl icat ion, see clause 11 below.  

2.2 Compensat ion for pr ivate copying

 

The cooperat ion between the UBO organisat ions and the collect ing societ ies in the Nordic count r ies also 

covers compensat ion for pr ivate copying, i .e. the scheme under which r ights holders receive compensa-

t ion for the copying that takes place for pr ivate use in accordance with the exempt ions in the copyr ight 

acts. Such compensat ion is made by way of tar if fs imposed on blank media and hardware or via govern-

ment subsidies. The issue of pr ivate copying l ies outside the scope of this art icle.   

2.3 "Ancil lary on demand"

 

                                                    

 

5 IFPI (internat ional Federat ion of the Phonographic Indust ry) represents the record producers (see www.ifp i .se), and FRF represents 

the f i lm producers (see www.f r f .se).   

6 See e.g. the ex planatory notes to the 2003 Copyr ight Act (L17), where i t is stated in i tem 7 that "The Copyr ight Act 's cable scheme 

must be descr ibed as ef f icient ". See also let ter of 2 June 2005 f rom the Minister for Culture to Poul Nødgaard, in which the cable 

scheme is descr ibed as "rather ef f icient ", and the ex planatory notes to the 2008 Copyr ight Act (L58), where i t is stated as a general 

comment that "Ex tended col lect ive l icence has proved to be an ef f icient and easy method for clear ing r ights ...". (my t ranslat ion) 

http://www.ifpi.se
http://www.frf.se


4/ 15  

04517/ 000109.DOC  

The cooperat ion in Denmark between UBOD, Copydan Cable TV and KODA was recent ly ex panded to also 

include TV content exploited on demand by a third party. In this connect ion on demand is anci l lary to 

ret ransmission, which it the pr imary exploitat ion.  

Clearing of on- demand exploitat ion with ex tended col lect ive l icence ef fect has become an opt ion in 

Denmark as a result of a new provision in s. 50 (2) of the Copyr ight Act that entered into force on 1 July 

2008.7 The provision int roduces a general ex tended col lect ive l icence, and it is now possible to give ex-

tended col lect ive l icence ef fect to (an) agreement (s) in a specif ied area i f the organisat ion (the collect ing 

society) that appl ies for approval of ex tended col lect ive l icence is representat ive, and the Minist ry of 

Culture accepts that the organisat ion enters into such (an) agreement (s).  

So far this scheme is only an opt ion in Denmark (the Danish Copyr ight Act ), but the other Nordic coun-

t r ies are consider ing the possibi l i t y of int roducing a sim ilar provision in their copyr ight acts. To date, 

Copydan Cable TV, KODA and NCB have appl ied for approval by the Minist ry of Culture of an agreement 

with the cable operators etc. on Start Over and an on- demand DR channel (DR TV Ark iv 

 

DR TV Archive). 

The agreement was entered into in col laborat ion with UBOD, as are ret ransmission agreements, and thus 

al l necessary copyrights to the services are of fered col lect ively to the cable operators.   

Start Over means that a cable operator is able to of fer their customers that they may start a given TV 

programme (al l programmes except sports programmes) f rom the beginning 

 

start them over 

 

as long 

as the programme has not ended.8 Thus, i f you are a cable customer and returns f rom work or have just 

put your chi ldren to bed two minutes before the end of a programme that you would l ike to see, you wil l 

st i l l be able to see i t f rom the beginning. Moreover you wil l be able to pause the programme, which is 

convenient i f , for instance, you would l ike a break to make a cup of cof fee. In this way the TV pro-

gramme is not dist r ibuted simultaneously with the pr imary t ransmission, but staggered for a l im ited on-

demand per iod. Consequent ly the Start Over service cannot be covered by the ex tended col lect ive l icence 

for ret ransmission, as this would require that the ret ransmission took place "simultaneously" (see s. 35 

of the Copyr ight Act ) with the pr imary t ransmission, but as previously ment ioned the service can be cov-

ered by the new general ex tended collect ive l icence.  

                                                    

 

7 Ss. 50 (1) and (2) of the Danish Copyr ight Act now read as fol lows:  

"Ex tended col lect ive l icence according to sect ions 13, 14 and sect ion 16 b, sect ion 17 (4), sect ions 24 a, 30, 30 a and 35 may be 

invoked by users who have made an agreement on the ex ploi tat ion of works in quest ion with an organisat ion comprising a substan-

t ial number of authors of a certain t ype of works which are used in Denmark.  

(2) Further the ex tended col lect ive l icence may be invoked by users who, within a specif ical ly def ined area, have made an agreement 

on the ex ploi tat ion of works with an organisat ion comprising a substant ial number of authors of a certain t ype of works which are 

used in Denmark within the area in quest ion. However, this does not apply i f the author has issued a prohibi t ion against the use of 

the work to any of the cont ract ing part ies." 

8 The two major cable operators in Denmark, YouSee and Stofa, now of fer the service to their customers; for YouSee, see: 

ht tp:/ / yousee.dk / publ ish.php?dogtag= ktv_pr iv_tv_eksi_sf ; and for Stofa, see: ht tp:/ / www.stofa.dk / showpage.php?mid= 336. Tel ia TV 

has also int roduced the service: ht tp:/ / ww3.tel ia.dk/ tv/ star t for f ra/ Default .aspx

  

http://yousee.dk/publish.php?dogtag=ktv_priv_tv_eksi_sf;
http://www.stofa.dk/showpage.php?mid=336
http://ww3.telia.dk/tv/startforfra/Default.aspx
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The on- demand DR channel shows mater ial (70- 125 hours of TV programmes) that is replaced on an 

on- going basis, as it has been broadcast dur ing the previous month and can also be viewed at DR's web-

site (www.dr.dk). But when it is of fered by the cable operators to customers with an interact ive digital 

receiver, creat ing a "DR universe", the programmes can be viewed in broadcast qual i ty and on TV sets 

(instead of on a pc), which enhances the user ex perience.   

On- demand services such as Start Over and the DR on- demand channel are excel lent examples of the 

way in which ex tended collect ive l icence can be used in today's mult i- media wor ld. The Minist ry of Cul-

ture gave it s approval in July 2009.  

3. The scope of the cable ret ransmission scheme in Denmark

 

The ex tended col lect ive l icence for cable ret ransmission in Denmark today covers more than 7,000 cable 

networks, with a total of more than 1.6 m il l ion connected households. There are a total of more than 21 

mil l ion connect ions to UBOD/ Copydan TV channels in Danish cable networks, and a connected house-

hold thus receives an average of 13.3 UBOD/ Copydan TV channels, which is quite a large number. To 

this should be added the dist r ibut ion of UBOD radio channels.   

Unfortunately there is not the same t radit ion for having access to neighbour ing count r ies' channels in 

Norway and Sweden as is the case in Denmark, and consequent ly there are fewer connect ions to UBO TV 

channels in the two count r ies.   

4. The legal challenges in relat ion to DTT and other plat forms - facts

 

As there are many copyr ights involved in connect ion with radio and TV programmes, the legal challenge 

in relat ion to DTT is, as with al l dist r ibut ion of radio and TV, whether the r ights in quest ion have been 

cleared. And that may be a quest ion of whether the t ransmission is pr imary t ransmission or ret ransmis-

sion.   

The situat ion is that in connect ion with nat ional UBO channels, e.g. dist r ibut ion of the DR1 channel in 

Denmark, DR has cleared al l r ights in relat ion to i t s own pr imary t ransmission, but not al l r ights to re-

t ransmission.9    

In relat ion to neighbour ing count r ies' UBO channels, e.g. dist r ibut ion of DR1 in Norway, the situat ion is 

that DR has not cleared all r ights to the dist r ibut ion of DR1 outside the home count ry (Denmark), neither 

to primary t ransmission by DR it self or to ret ransmission by another organisat ion.  

                                                    

 

9 Cf. the Minister for Culture's reply of 11 May 2005 to quest ion no. S 1158, where i t is stated that : 

"It is a cont ractual issue who should be responsible for payment to the r ights holders. Many satel l i t e TV stat ions [internat ional TV 

channels] have also cleared the cable r ights in their cont racts with the r ights holders, so that the cable network does not have to pay 

separately for this to Copy- Dan. But in DR and TV 2 this is not standard pract ice. DR and TV 2 only clear the broadcast ing r ights 

 

not the r ight of t he cable networks to ret ransmit the programmes." 

http://www.dr.dk
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Consequent ly, i f e.g. an owner of a cable network10 wishes to ret ransmit the UBO channels (the nat ional 

ones and the neighbour ing count r ies'), they have to enter into an agreement with Copydan Cable TV, 

KODA and UBOD, and in the other Nordic count r ies with their corresponding nat ional organisat ions, thus 

acquir ing al l r ights col lect ively. The channels are known as f ree or inex pensive channels (low pay).  

The internat ional TV channels (as ment ioned above, they are known in Denmark as the KODA TV chan-

nels) wil l of ten have cleared the r ights to both pr imary t ransmission and ret ransmission, the lat ter not 

including music r ights, however, and the party that wishes to ret ransmit the channels must acquire these 

music r ights as well as the r ights held by the broadcaster behind the TV channel.11  

For the TV channels that are known in Denmark as middle- group channels (e.g. Disney Channel, Kanel 5 

and TV 2 Zulu), the broadcaster has acquired some, but not al l the other ret ransmission r ights.12 In order 

to acquire the remaining r ights, agreements must be entered into with both Copydan Cable TV and 

KODA.  

Anyone who wishes to ret ransmit internat ional and middle- group channels, which are more expensive 

than the UBO channels (and therefore "high pay"), must not only enter into an agreement with the broad-

caster, but also a separate agreement with Copydan Cable TV (on behalf of KODA), and in the other Nor-

dic count r ies with the corresponding nat ional organisat ions. And consequent ly the party that wishes to 

ret ransmit the channels must also pay two separate tar if fs.   

5. The legal challenges in relat ion to DTT and other plat forms - jur isprudence

 

Not much can be found in Danish legislat ion to help solve the quest ion of whether something is pr imary 

t ransmission or ret ransmission. First of al l there must , of course, be dist r ibut ion, i .e. an act protected by 

copyright , but in pract ice that is hardly ever a problem. The relevant quest ion is whether a given dist r i-

but ion is pr imary t ransmission or ret ransmission. And nothing is stated in this regard in Danish legisla-

t ion. The ex tended col lect ive l icence provisions in the Nordic count r ies only lay down the way in which 

r ights are cleared when ret ransmission takes place13, and the provisions do not even cover the ent ire 

ret ransmission area; see for further detai l clause 10 below.  

                                                    

 

10 There is a sl ight d i f ference in the ex tended col lect ive l icence provisions in the Nordic count r ies. S. 35 (3) of the Danish act st ipu-

lates that i t is the owner of the network who must enter into the ret ransmission agreement , whereas s. 34 of the Norwegian act and 

s. 42 f of the Swedish one st ipulate that i t is the party in charge of the ret ransmission that must enter into the agreement . In pract ice 

there is, however, hardly any di f ference in the way the systems operate. 

11 In Denmark, the internat ional TV channels are also known as the KODA TV channels, and the tar i f f payable to KODA (i t is invoiced 

by Copydan Cable TV on behalf of KODA) depends on the music content of the TV channel (e.g. MTV has a high music content , BBC 

World a medium music content , and Eurosport News a low music content ), see channels and pr ices at 

ht tp:/ / www.copydan.dk/ DK/ Kabeltv/ Kunder/ Antenne- %20og%20bol igforeninger/ Pr iser .aspx . 

12 See channels and pr ices at ht tp:/ / www.copydan.dk/ DK/ Kabeltv/ Kunder/ Antenne- %20og%20bol igforeninger/ Pr iser .aspx . 

13 See ar t icle by Peter Schønning "Det ophavsret l ige viderespredningsbegreb" (The copyr ight concept of ret ransmission), pr inted in 

the Danish weekly law reports U.2008.B.347, where he states that "S. 35 of the Copyr ight Act ... is an ex tended col lect ive l icence 

provision that only lays down the way in which r ights are cleared when cable ret ransmission takes place." (my t ranslat ion) 

http://www.copydan.dk/DK/Kabeltv/Kunder/Antenne-%20og%20boligforeninger/Priser.aspx
http://www.copydan.dk/DK/Kabeltv/Kunder/Antenne-%20og%20boligforeninger/Priser.aspx
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Correspondingly, the Sat / Cab Direct ive does not specify conclusively the situat ions in which ret ransmis-

sion takes place.14  

On the other hand, the internat ional copyright convent ion, the Berne Convent ion15, includes a def init ion 

of ret ransmission. It appears f rom Art . 11 bis (i) (i i) that   

"Authors  shal l enjoy the exclusive r ight of author iz ing  any communicat ion to the publ ic by 

wire or by rebroadcast ing of the broadcast of the work , when this communicat ion is made by an 

organizat ion other than the or iginal one"  

It appears that two factors are decisive for determ ining whether there is ret ransmission: 1) There must 

be a pr imary t ransmission, and 2) the "other" dist r ibut ion must be carr ied out by "an organisat ion other 

than the or iginal one", i .e. by another organisat ion.  

The Berne Convent ion does not dist inguish between dif ferent plat forms, and the same assessment has to 

be made in relat ion to a DTT network and e.g. a cable network , which also appears f rom a reply f rom the 

Danish Minister for Culture in 2005.16  

With regard to the second condit ion it is not decisive whether ret ransmission is made to a new audience, 

be i t in terms of geography or method of receiving the signal etc. When the condit ion was worded (in 

1948) such dist inct ion was discussed, and rejected, and consequent ly the only decisive factor is whether 

the dist r ibut ion is made by another organisat ion.  

But when are we dealing with another organisat ion? That can be dif f icult to decide. It is part icular ly dif f i-

cult in cases where, on the surface, i t is another organisat ion, but this organisat ion is owned by the 

or iginal broadcaster and/ or carr ies out dist r ibut ion on behalf of that broadcaster, which is the case in 

respect of DTT in Denmark:  

                                                                                                                                                                           

 

In relat ion to Denmark, the decisive factor for determining whether there is "radio or television broadcast ing" that requires a l icence 

is the interpretat ion of s. 2 (4) no. 1, 1st sentence, of the Danish Copyr ight Act ("Publ ic performance ... also includes ... t ransmission 

by wire or wireless t ransmission of works to the general publ ic, including radio and television broadcasts ..."). S. 35 is found in chap-

ter 2 of the act t hat is concerned with "Copyr ight l im itat ions and administ rat ion of r ights by way of ex tended col lect ive l icence". 

14 See the European Court of Just ice's judgment of 3 February 2000 in case C- 293/98 (Egeda v. Hoasa), where i t appears f rom papa. 

29 that "...the quest ion whether the recept ion by a hotel establ ishment of satel l i te or terrest r ial television signals and their d ist ribu-

t ion by cable to the var ious rooms of that hotel is an act of communicat ion to the publ ic or recept ion by the publ ic is not governed 

by the Direct ive, and must consequent ly be decided in accordance with nat ional law." 

15 The Berne Convent ion of 9 September 1886 for the Protect ion of Li terary and Art ist ic Works, most recent ly amended in Par is on 24 

July 1971. 

16 In his reply of 10 May 2005 to quest ion S 1144 the Minister states, among other things, that "The same assessment must be made 

in relat ion to a DTT network and a cable network in connect ion with the dist r ibut ion of radio and TV broadcasts. On this background 

the DTT network and the cable network are in pr incip le given equal status." (my t ranslat ion) 
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6. DTT in Denmark

 
In Denmark, DTT consists of six so- cal led mult ip lexes, with the abbreviat ion "mux".   

The publ ic service programmes are dist r ibuted in mux1 and mux2. In mux 1 this includes the TV chan-

nels DR1, DR2 and TV 2 (the main channel with regional windows) unt i l 2012, and, unt i l 1 November 

2009, DR Update, and f rom 1 November 2009 also local/ regional TV (al l in the MPEG- 2 standard). In 

mux2 the dist r ibut ion (in the MPEG- 4 standard) as of 1 November 2009 wil l include DR Update and three 

new DR TV channels - DR Ramasjang (a children's channel), DR K (a history/ culture channel) and DR HD 

 

plus Folket ings- tv (TV f rom the Danish par l iament ).  

Mux1 is owned by I/ S Digi- TV, which company is owned joint ly by DR and TV 2|Danmark. Mux1 is oper-

ated by Broadcast Service Danmark A/ S, which company services, maintains and develops the technical 

equipment (at the request of DR and TV 2|Danmark), and i t is also owned by DR og TV 2| Danmark. Mux 2 

is owned by DR and operated by Broadcast Service Danmark A/ S. I/ S Digi- TV owns the broadcast ing l i-

cence for mux1, and wil l also get the l icence for mux2, as I/ S Digi- TV broadcasts the channels on behalf 

of DR, TV 2| Danmark and the other broadcasters etc. in mux1 and mux2.  

The dist r ibut ion of the channels in mux1 is one of the situat ions that m ight at f i rst glance seem compli-

cated, but there is no quest ion that i t must be deemed to be pr imary t ransmission of the DR channels 

and TV 2, as I/ S Digi- TV, being the owner of mux1 (and being, in i t s turn, owned by DR and TV 

2|Danmark), carr ies out the t ransmission on behalf of DR and TV 2|Danmark.17   

This is supported by the fact that as ment ioned above, ret ransmission presupposes that pr imary t rans-

mission takes place. Previously (i .e. before 1 Apr i l 2006, where DTT was launched in Denmark), there 

was only analogue terrest r ial t ransmission of DR1, DR2 and TV 2, and this was primary t ransmission. 

Now, unt i l the analogue t ransmission stops on 31 October 2009, the channels are t ransmit ted in both 

the analogue and digital terrest r ial way, both k inds of t ransmission being pr imary t ransmission. When 

the analogue t ransmission stops, there wi l l be only one pr imary t ransmission of DR1, DR2 and TV 2 in 

the terrest r ial network , and that wi l l be digital .  

Thus, unt i l the analogue terrest r ial signal is turned of f al l over the count ry on 31 October 2009, there 

are two pr imary t ransmissions of some of the channels (DR1, DR2 and TV 2) in the terrest r ial television 

network , but there is nothing to prevent a broadcaster f rom making several pr imary broadcasts 

 

on the 

same plat form or on dif ferent plat forms 

 

i.e. paral lel pr imary t ransmissions, the so- cal led simulcasts. 

Obviously there may also be several ret ransmissions; ret ransmission is, for example, carr ied out by more 

than 7,000 cable networks in Denmark, see clause 3 above. 

                                                    

 

17 Peter Schønning agrees with my understanding; in his ar t icle on the copyr ight concept of ret ransmission ("Det ophavsret l ige vider-

espredningsbegreb"), pr inted in the Danish weekly law reports U.2008.B.347, he states that "In relat ion to DR and TV 2 i t is an inte-

gral premise in t he whole DTT set - up that the dist r ibut ion is pr imary broadcast , the f i rst broadcast . Usual ly i t wi l l also fol low f rom 

the cont ractual facts that DTT is pr imary broadcast ." (my t ranslat ion) 
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With regard to mux 3- 6, Boxer TV A/ S won the commercial gatekeeper tender in March 2008 for a per iod 

of 12 years, of f icial ly running f rom 1 November 2009.   

Among other channels, Boxer wi l l be dist r ibut ing the UBO neighbouring count r ies' channels18, and this 

dist r ibut ion is ret ransmission, Boxer being another organisat ion. This is a for tunate si tuat ion, as there is 

a system 

 

the ex tended collect ive l icence scheme 

 

for ret ransmission that makes i t easy to clear the 

necessary r ights. Had Boxer 's dist r ibut ion been primary t ransmission, there would have been no easy 

way in which Boxer could have cleared the r ights.   

The general idea is that in case of pr imary t ransmission the r ights have been cleared, whereas the r ights 

must be cleared once again in case of ret ransmission, i .e. authorisat ion must be obtained f rom the r ights 

holders, and remunerat ion must be paid. But , as ment ioned ear l ier (clause 4), the general rule with re-

gard to the UBO channels is that they only obtain the dist r ibut ion r ights for their respect ive home coun-

t r ies, so the r ights wi l l not have been cleared, neither in case of pr imary t ransmission, nor ret ransmis-

sion. In relat ion to UBO neighbouring count r ies' channels i t wi l l thus also be an advantage 

 

for e.g. 

Boxer TV 

 

to consider DTT as ret ransmission, as a clear ing scheme wil l then be avai lable.  

To sum it al l up, dist r ibut ion of some TV channels via Danish DTT is pr imary t ransmission, whereas dis-

t r ibut ion of other TV channels is ret ransmission. This si tuat ion is new compared to dist r ibut ion in the 

analogue terrest r ial network, as we have been used to such dist r ibut ion being only pr imary t ransmission, 

just as many interested part ies are used to the cable plat form being in pract ice only ret ransmission. So 

the chal lenge in relat ion to DTT is chief ly to explain the clear ing situat ion to al l the interested part ies.   

Boxer wil l also be dist r ibut ing other nat ional channels (as ment ioned, the nat ional publ ic service chan-

nels wi l l be dist r ibuted in mux1 and mux2 and are thus not part of the channels of fered by Boxer), such 

as TV2 Zulu, TV2 Fi lm, TV2 Char l ie and others, and this dist r ibut ion may be pr imary t ransmission or 

ret ransmission, depending on the actual and legal si tuat ion. Final ly, Boxer wil l be also be dist r ibut ing 

internat ional channels (KODA channels) such as Animal Planet and Discovery Channel, and as ment ioned 

these channels have cleared al l dist r ibut ion r ights except music r ights.   

7. Clearing of r ights - conclusion

 

Against the background of the above descript ion my conclusion is as fol lows:  

The decisive factor in respect of the clear ing of r ights, be if for pr imary t ransmission or ret ransmission, 

is whether the broadcaster has acquired the dist r ibut ion r ights in i ts underlying cont racts with r ights 

                                                    

 

18 It is a requirement in the tender documents that the gatekeeper must d ist r ibute at least one neighbour ing- count ry channel. 
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holders.19 On the other hand, the issue of acquisit ion of r ights has no impact on the quest ion of whether 

something is pr imary t ransmission or ret ransmission.   

If no r ights have been acquired, i t may be an advantage that the formal cr i ter ia for ret ransmission 

pr imary t ransmission and "another organisat ion" 

 
have been fulf i l led, as in that case a clearing system 

is available, provided that also the general condit ions of "simultaneously and without alterat ion" are ful-

f i l led.  

8. The ex tended col lect ive l icence scheme also covers wireless ret ransmission, e.g. DTT

 

As ment ioned (clause 2.1) wireless ret ransmission may today take place by satel l i te, to mobile phones 

and via DTT. There may, of course, be other types of wireless technology in the future.   

The provisions on ex tended col lect ive l icence in the var ious Nordic copyright acts cover both ret ransmis-

sion by wire and wireless ret ransmission.    

However, certain interested part ies have advanced the view that ex tended col lect ive l icence cannot cover 

wireless ret ransmission or certain types of wireless ret ransmission (and, I bel ieve, even that certain wire-

less plat forms cannot in general be categor ised as ret ransmission), but I am of the opinion that the pro-

visions quoted below are suf f icient ly precise to el im inate any doubt .   

S. 35 (1) of the Danish Copyr ight Act establ ishes that   

Works which are broadcast wireless on radio or television may be ret ransmit ted simultaneously 

and without alterat ion via cable systems and may in the same manner be ret ransmit ted to the 

public by means of radio systems, 

  

The concept "radio system" alludes to wireless dist r ibut ion, which is spel led out in the ex planatory notes 

to the 2003 Copyright Act (L17) regarding s. 48, f rom which it appears that    

" the r ights holders have the same r ights in relat ion to wireless ret ransmission as in relat ion 

to cable ret ransmission ... 

Wireless ret ransmission (or ret ransmission by means of radio systems) shal l especial ly mean 

simultaneous and unaltered ret ransmission of radio and TV programmes via satel l i te (satel l i te 

programme packages). In this regard the term "cable networks in the sky" is used." (my t ransla-

t ion)  

                                                    

 

19 Peter Schønning draws the same conclusion in his ar t icle on the copyr ight concept of ret ransmission ("Det ophavsret l ige videre-

spredningsbegreb"), pr inted in the Danish weekly law reports U.2008.B.347, where he states that "The overal l conclusion in relat ion 

to the quest ion of def ining the copyr ight concept of ret ransmission is that what is decisive is not so much the convent ions and acts, 

but rather the cont racts." (my t ranslat ion) 
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Finally i t appears f rom s. 48 of the Copyr ight act that wireless dist r ibut ion is included:  

"If an organisat ion ... or a broadcaster unreasonably refuses to consent to ret ransmission via 

cable systems or wireless

 
of works and broadcasts that are broadcast wireless simultaneously 

and without alterat ion ..., the Copyr ight License Tr ibunal may at request grant the necessary 

permission ..." (my emphasis)  

The Norwegian copyr ight act lays down in s. 34 that :   

"Works that are lawful ly included in a broadcast may, by simultaneous and unaltered retrans-

mission, be communicated to the public. ... Ret ransmission of works or iginal ly broadcast by 

wire is not covered by this sect ion." (my emphasis).  

As you wil l note, there is ment ion of "ret ransmission" only, and that is not l im ited to ret ransmission by 

cable. This means that also wireless ret ransmission is covered.    

S. 42 of the Swedish copyr ight act lays down that :  

"Anyone is ent it led to t ransmit to the publ ic (ret ransmit ), simultaneously and in an unaltered 

form, by wireless means or by wire, works which form part of a wireless sound radio or televi-

sion broadcast ..." (my emphasis)  

As can be seen, "wireless" is specif ically ment ioned in the provision and is therefore covered.  

Thus the Nordic ex tended collect ive l icence provisions are not l im ited to a specif ic type of ret ransmis-

sion (cable), and sim ilar ly, with regard to cable, i t is not a condit ion in the ex tended collect ive l icence 

provisions or the Sat / Cab Direct ive that a certain cable type must be used, which means that al l types of 

cable are covered, including coax ial cables, broadband and f ibre cables.  

9. It is not a requirement that technical ly the ret ransmit ted signal is (the wireless) signal f rom the 

pr imary t ransmission

 

It appears f rom the Nordic ex tended col lect ive l icence provisions that the pr imary t ransmission must be 

wireless in order for the ex tended col lect ive l icence provisions to be appl icable. Thus the Danish s. 35 

opens with "Works which are broadcast wireless ..."; the Norwegian s. 34 lays down that "Ret ransmission 

of works or iginal ly broadcast by wire is not covered by this sect ion"; and the Swedish s. 42 f ment ions 

"... a wireless sound radio or television broadcast ...".  

It is, however, not a requirement that the signal that is being ret ransmit ted (by cable/ wire or wirelessly) 

technical ly is the same signal that is used for the pr imary t ransmission. But the signal content must be 

the same, cf . "without alterat ion/ unaltered" in s. 35 of the Danish act , s. 34 of the Norwegian act and s. 
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42 f of the Swedish act . An example could be that Boxer TV A/ S in Denmark wished to dist r ibute the 

Swedish channel SVT1 and get the signal direct f rom SVT in Sweden, instead of using the Swedish SVT1 

DTT signal. Would this mean that i t would not be ret ransmission as def ined under the ex tended col lec-

t ive l icence provision in s. 35? No; i t would st i l l be ret ransmission as def ined under the ex tended col lec-

t ive l icence provision in s. 35. There are no requirements anywhere that technically i t must be the pr i-

mary signal that is dist r ibuted, and in the ex planatory notes to the Danish 1996b Copyright Act i t is 

specif ied in relat ion to s. 35 that :   

"By use of the word "wireless" i t is made clear that the ex tended col lect ive l icence for ret rans-

mission does not apply when the or iginal broadcast took place via a cable network . 

Otherwise i t is not important in which way the signal that is used for the ret ransmission is re-

ceived. In most cases the signal is received wirelessly, but ret ransmission of radio and televi-

sion broadcasts that takes place via a closed long- distance instal lat ion, e.g. long- distance ca-

ble or radio l ink , wi l l also be covered by the ex tended col lect ive l icence, provided that the 

broadcast in quest ion is simultaneously broadcast wirelessly to the publ ic in this count ry or 

elsewhere." (my t ranslat ion)  

The Sat / Cab Direct ive has no such requirement either.    

In the same way, the Berne Convent ion has no requirement that in case of ret ransmission the signal that 

is used must be f rom the pr imary t ransmission.   

10. The ex tended col lect ive l icence scheme and the Sat / Cab Direct ive

 

The Sat / Cab Direct ive is part of the background for the Nordic ex tended collect ive l icence provisions on 

ret ransmission. However, the Direct ive only covers cable ret ransmission of foreign t ransmissions, see 

Art . 1 and Art . 9:  

"Art . 1(1)(3): For the purpose of this Direct ive, cable ret ransmission means the simultaneous, 

unaltered and unabr idged ret ransmission by a cable m icrowave system for recept ion by the 

public of an init ial t ransmission f rom another Member State, by wire or over the air , including 

that by satel l i te, of television or radio programmes intended for recept ion by the publ ic. (my 

emphasis)    

"Art . 9(1): Member States shal l ensure that the r ight of copyr ight owners and holders of related 

r ights to grant or refuse authorizat ion to a cable operator for a cable ret ransmission

 

may be 

exercised only through a col lect ing society. (my emphasis)   
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In cont rast the Nordic ex tended collect ive l icence provisions cover both ret ransmission by cable/ wire 

and wireless (see clause 8 above) and also cover ret ransmission of domest ic t ransmissions.20 The ex-

tended col lect ive l icence provisions are thus more far- reaching and broader than the Direct ive, which 

only harmonises the clear ing of cable ret ransmission.   

Art. 10 of the Direct ive lays down that the copyrights of the broadcasters cannot be covered by the man-

datory col lect ive scheme:   

Member States shal l ensure that Art icle 9 does not apply to the r ights ex ercised by a broad-

cast ing organizat ion in respect of i t s own t ransmission, ir respect ive of whether the r ights con-

cerned are i t s own or have been t ransferred to i t by other copyright owners and/ or holders of 

related r ights.

  

This is ful ly in l ine with the fact that the broadcast ing r ights are not represented by the Nordic col lect ing 

societ ies (but by UBO).  

I note, by the way, that i t appears f rom Art . 1 that pr imary t ransmission may be by wire or wireless ("by 

wire or over the air", see the above quotat ion), whereas the Nordic ex tended col lect ive l icence provisions 

are specif ical ly l im ited to ret ransmission of pr imary t ransmissions that are wireless, see clause 9 above. 

Pr imary t ransmission by wire could, for example, take place f rom a broadcaster 's website, e.g. web radio 

channels, and if that is the only pr imary t ransmission, i .e. there is no simultaneous wireless simulcast , 

then, according to their wording, the Nordic ex tended collect ive l icence provisions do not apply when 

such t ransmissions are ret ransmit ted. It therefore seems that in this area the Direct ive has not been cor-

rect ly implemented in the Nordic count r ies.21  

This si tuat ion also conf irms what is stated in clause 5 above, viz. that the ex tended col lect ive l icence 

scheme cannot be used to determine whether something is ret ransmission, but only how to clear the 

r ights when something is ret ransmission.  

11. The EU Commission's 2002 report on the appl icat ion of the Sat / Cab Direct ive

  

The EU Commission's 2002 report on the appl icat ion of the Sat / Cab Direct ive conf irms that ret ransmis-

sion can be wireless, including by DTT and satel l i te. It thus appears that :   

                                                    

 

20 With regard to t he inclusion of domest ic t ransmissions, see e.g. the Danish 1985 ex planatory notes regarding s. 35.  

21 In pract ice there seems to be no great need that the Nordic ex tended col lect ive l icence provisions should cover ret ransmission of 

pr imary t ransmissions by wire. In Denmark, such need could now also be met through the general ex tended col lect ive l icence in s. 50 

(2) of the Copyr ight Act . There is, however, a d i f ference between ex tended col lect ive l icence under s. 35 (ret ransmission) and under 

s. 50 (2) (general ex tended col lect ive l icence) in that there is no individual prohibit ion r ight in s. 35, whereas there is in s. 50 (2), as 

an author can issue a prohibi t ion against the use of their work, see s. 50 (2). 
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At the technological level, the condit ions current ly required for digital ret ransmission by mi-

crowave channel [DTT]

 
have sim ilar it ies with the cable ret ransmission. However, i t must be rec-

ognised that this method of ret ransmission is st i l l in i t s infancy, and the Commission regards it 

as necessary to consider the more general condit ions for developing this form of t ransmission 

before envisaging any ex tension of the current system of administer ing copyr ight and related 

r ights for cable broadcast ing. (my emphasis)  

In the case of ret ransmission by satell i te, in which a satel l i te dist r ibutor (who is neither a 

broadcast ing organisat ion nor the satel l i te operator providing t ransport ) includes in a single 

package a number of channels which have already had an init ial broadcast ing, rents t ransmis-

sion bands f rom a satell i te operator and makes that package avai lable to television viewers  

against payment of a subscr ipt ion. (my emphasis)  

It also appears f rom the report that in 2002 the Commission did not f ind that the mandatory collect ive 

scheme should be ex tended to other ret ransmission categor ies (or plat forms) than cable:  

The Commission does not therefore consider i t appropr iate, at this stage, to ex tend the man-

datory col lect ive- management regime to other categor ies of ret ransmission.   

However, the scheme under the Direct ive may, perhaps, be ex tended at a later stage 

 

as ment ioned, the 

report is f rom 2002 and thus already seven years old 

 

and as also ment ioned (clause 10) the scope of 

the Direct ive does not prevent the Nordic count r ies f rom implement ing ex tended col lect ive l icence provi-

sions that reach beyond what is harmonised by the Direct ive (l icensing of cable ret ransmission).22  

12. Status on the ret ransmission of UBO neighbour ing count r ies' channels via DTT

 

In Denmark, UBOD, Copydan Cable TV and KODA have an agreement with Boxer TV A/ S on the dist r ibu-

t ion of neighbouring count r ies' channels. In the same way, UBOD, Copydan Cable TV and KODA have 

agreements with the DTT operator in the Faroe Islands, Televarpid, and with a DTT operator in 

Greenland, Nuuk TV.  

In Norway, UBON and Norwaco have been discussing the dist r ibut ion of UBON neighbouring count r ies' 

channels for a long t ime with the DTT operator RiksTV, but so far without any result ; or iginal ly RiksTV 

expressed uncertainty of the legal si tuat ion in connect ion with the clear ing of r ights, and later they re-

ferred to a lack of capacity.   

                                                    

 

22 It appears f rom recital 18 in the InfoSoc Direct ive (2001/ 29/ EC) that "this Direct ive is without prejudice to the arrangements in the 

Member States concerning the management of r ights such as ex tended col lect ive l icences".  Accordingly ex tended col lect ive l icence 

is not ment ioned in Art . 5 of the Direct ive on ex cept ions and l im itat ions. Thus, i t is establ ished that ex tended col lect ive l icence only 

covers the management of copyr ights, and that i t does not const i tute a l im itat ion of or ex cept ion to copyr ight that is laid down in t he 

Direct ive.  
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In Sweden, UBOS, Copyswede, IFPI and FRF are t rying to have the UBOS neighbour ing count r ies' channels 

dist r ibuted, and the Swedish m inist ry responsible for the copyr ight area can expect an approach in this 

regard. The part ies have been given to understand that at present there is not suf f icient capacity for 

further channels in the Swedish DTT network .   

In Iceland, UBOI and IHM have an agreement with a DTT operator on the dist r ibut ion of UBOI neighbour-

ing count r ies' channels.   

13. Summary

 

My conclusions can be summed up as fol lows:  

 

The legal challenge is the clearing of r ights. 

 

DTT may be primary t ransmission or ret ransmission 

 

the same assessment must be made as 

when deal ing with other plat forms.  

 

The kind of dist r ibut ion must be decided channel by channel 

 

some TV channels may be primary 

t ransmission, whereas others in the same plat form may be ret ransmission.  

 

It is ret ransmission i f there is a pr imary t ransmission and "another organisat ion". 

 

It is not a requirement that technical ly the ret ransmit ted signal is (the wireless) signal f rom the 

pr imary t ransmission. 

 

Extended col lect ive l icence is an easy way to clear r ights in connect ion with ret ransmission (and 

now also in connect ion with on- demand in Denmark) 

 

and the col laborat ion between the var ious 

Nordic col lect ing societ ies and UBO makes clear ing of UBO channels even simpler. 

 

Extended col lect ive l icence covers wireless (including DTT) ret ransmission, but the Sat / Cab Di-

rect ive does not .  

 

According to the Sat / Cab Direct ive, the ex tended collect ive l icence scheme should also cover re-

transmission of pr imary t ransmissions by wire, which it does not today.   
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